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State Policies Affecting the Assurance
of Confidential Care for Adolescents

Developing independence is one of the
central tasks of adolescence. As such,
adolescents should be assured con-
fidentiality in their interactions with health
care professionals. Time alone with
providers not only facilitates open
communication but also encourages
adolescents to assume more personal
responsibility for their own health care. Yet,
not all adolescents need or want confidential
access to health care services. They may be
comfortable with their parents knowing that
they are receiving health care services or
even wiling to involve their parents in
obtaining care. But for some adolescents,
seeking parental consent is difficult, and, in
some cases, impossible because of family
dysfunction or the adolescents’ fear of
embarrassment, disapproval, or even
punishment. For these adolescents, a
guarantee of confidentiality can be the
deciding factor in whether they seek
necessary health care services. This is
particularly true for services generally
considered to be sensitive -- family planning,
sexually  transmitted disease (STD)
screening and treatment, mental health
treatment, and substance abuse treatment.

Adolescents themselves have reported
that privacy concerns play a significant role
in their reluctance to seek health care and
that requiring parental consent and notifi-
cation may cause them to forego essential
health care, especially reproductive and sex-
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ual health care.****>%" National data, for

example, show that requiring parental
consent for birth control discourages
adolescents from seeking family planning
services, but not from engaging in sexual
activity.>® In addition, anecdotal reports from
providers underscore that requiring consent
for mental health and substance abuse
services, particularly if an adolescent has a
troubled relationship with a parent, can be
an impediment to receiving services. For
these adolescents, it is widely recognized by
professional medical organizations that
getting them needed health care services
should take precedence over parental
consent or notification. The Society for
Adolescent  Medicine, the  American
Academy of Pediatrics, the American
College of Obstetricians and Gynecologists,
the American Academy of Family
Physicians, and the American Academy of
Child and Adolescent Psychiatry all have
formal policy statements espousing the
importance of confidentiality protections for
adolescents.”® All states, therefore, have
granted at least some adolescents the right
to consent independently for the receipt of
one or more types of health care services.

This fact sheet provides an overview of
states’ minor consent laws and new
information on the use of explanation of
benefit (EOB) statements by state Medicaid
agencies and their contracting managed
care organizations. It explains how and why




EOBs are wused and addresses the
implications of these policies for adolescents
and for providers.™

Minor Consent Laws Vary Widely by
State

Individual states establish the age at
which adolescents reach majority, becoming
adults who are able to make their own legal
decisions, including those about health care.
While four states have established 19 or 21
as this age, all others have established 18
as the age of majority. Adolescents under
age 18, therefore, are generally considered
minors who require parental consent before
receiving any health care services.

Both federal and state laws, however,
make exceptions, authorizing minors to
consent to one or more types of health care
services. Federal law allows minors to
receive family planning services without
parental consent at Title X-funded family
planning  clinics®*® and also  from
participating  Medicaid providers.14 In
addition, laws in all states explicitly give
certain minors the right to consent to specific
services that might include general medical
care and sensitive services.

Our analysis shows that, in 2008, 22
states allow some minors the right to
consent independently for general medical
care, an important factor for adolescents
who need to access preventive and primary
care services on their own. Among these
states, 18 establish minor consent only for
adolescents who meet specific criteria,
which, depending on the state, might include
adolescents who are high school graduates,
serving in the military, pregnant, married, or
legally emancipated from their parents.
There is only one state in which all
adolescents may consent on their own for
general medical care, although there are
three others in which adolescents over a
certain age -- 14, 15, or 16 -- may consent.™
Minor consent protections for general

medical care are absent in the remaining 29
states.

With respect to sensitive services, all
states allow minor consent for at least one
service, typically for adolescents who are 12
or older. Research conducted by the
Guttmacher Institute in 2008 shows that,
only 15 states grant minors the right to
consent for four key sensitive services --
family planning, STD screening and
treatment, outpatient  mental health
treatment, and substance abuse treatment.
Minor consent for STD services is permitted
in all states, although the age of consent is
14 in five states and 16 in one. Minor
consent for substance abuse treatment is
authorized in the vast majority of states, but
for family planning services and also for
outpatient mental health services, it is
permitted in only about half of the states.™
Also, about two-thirds of the states that
allow minors to consent for mental health
care allow minors to consent for
psychotropic medications.’”  Although we
found that minor consent laws in a small
number of states require parental
notification, it is usually limited to particular
circumstances -- an HIV diagnosis, receipt
of a prescribed psychotropic medication, or
at a specified point in the course of mental
health or substance abuse treatment.'® A
few other states require only that providers
make reasonable efforts to engage parents
in the adolescent’s treatment."

Private and Public Insurance Practices
Often Negate Confidentiality Protections

Importantly, however, even where
parental notification is not required, the right
to consent independently for services is not
sufficient to guarantee confidentiality.
Administrative and billing practices used by
Medicaid and private insurers may
eviscerate the confidentiality protections
made possible by minor consent laws. The
major problem is the practice of mailing
home EOB statements to publicly insured
individuals or privately insured policy




holders. These statements can violate
adolescents’ confidentiality even where the
right of minors to consent for certain
services is afforded by federal or state law.
Because EOBs generally list the recipient’s
name, services provided, a description of
the services, dates of service, and providers’

information, parents reading  these
statements would then have knowledge of
services an adolescent received, regardless
of whether the adolescent consented
independently.

Commercial and public insurers have
different EOB policies. Commercial insurers
routinely send EOBs to the policy holder, as
required by insurance regulations in almost
all states. State Medicaid programs are not
required by state or federal law to send
EOBs, but our survey of state Medicaid
agency staff found that states do send them
for fee-for-service recipients, although their
contracting managed care organizations
(MCOs) generally do not.”® With respect to
the State Children’s Health Insurance
Program (SCHIP), we found that policies
appear to vary depending on the type of
program (Medicaid or non-Medicaid) and
whether Medicaid or another agency, such
as the state department of insurance or a
private insurer, administers the program. For
adolescents enrolled in Medicaid SCHIP
expansions (32 states), the EOB policies
followed by state Medicaid agencies and
their MCOs would apply. For those in
separate SCHIP programs (37 states),”
EOBs would not be sent by Medicaid or any
other administering agency.”” They would
only be sent by participating MCOs in
programs administered by agencies other
than Medicaid; in these programs, SCHIP
enrollees are essentially incorporated into
commercial MCOs.

EOBs for Medicaid Services Are Not
Mailed Routinely

In nearly all states, the confidentiality of
Medicaid-insured adolescents would be
compromised if either the MCOs in which

they were enrolled or the Medicaid agencies
themselves mailed EOBs home. Perhaps
contrary to expectations, we found that
adolescents enrolled in MCOs are not likely
to have their confidentiality protections
violated. Medicaid MCOs typically have
broad discretion in determining their EOB
policies. States, as federally mandated,
require MCOs to send EOBs whenever a
claim for service has been denied,” but only
three of the 42 states responding to our
survey reported requiring their participating
MCOs to send EOBs routinely for all
covered services, while only one
state (Minnesota) reported prohibiting MCOs
from mailing EOBs for sensitive services.
The other states provide no directives to
MCOs regarding the use of EOBs. Yet,
based on our interviews with six large
national commercial health plans serving the
Medicaid population and six nonprofit plans
with predominantly public enrollment, it
appears that Medicaid MCOs do not send
EOBs to Medicaid enrollees except as
required by the state.”*

In the vast majority of states, Medicaid-
insured adolescents who are not enrolled in
MCOs but are enrolled in primary care case
management systems (PCCMs) or are
otherwise receiving services on a fee-for-
service basis have less assurance of
confidentiality protections. State Medicaid
agencies have sole discretion in determining
whether to mail EOBs, and the vast majority
have chosen to do so. Among the 42 states
responding to our survey, we found 37
states, 88%, in which EOBs are mailed
home by the state Medicaid agency. The
other five states include three (Arizona,
Georgia, and Texas) that do not send EOBs
or similar documents but two others that
have a mandatory MCO enrollment policy
and are among the three states requiring
their MCOs to send EOBSs routinely.

EOBs are used by state Medicaid
agencies in an effort to comply with the
federal verification regulation enacted to
combat fraud. According to CMS, EOBs per
se are not federally required but are viewed




by states as a simple and inexpensive
method of verifying services. The regulation
requires only that states “have a method to
verify whether services reimbursed by
Medicaid were actually furnished to
recipients."25 The actual method to be used
is not specified. There are other means of
complying with the regulation -- including
retrospective provider record reviews and
site visits -- that do not compromise patient
confidentiality.

Importantly, we found that state agencies
do not send EOBs every time a provider files
a claim. Rather, each month or quarter, a
small sample of recipients -- 400 to 500 --
are sent an EOB, or a similar document like
the Recipient Explanation of Medical
Benefits (REOMB) or a Medical Service
Verification letter. These statements list the
services provided and request that the
recipient confirm receipt of the services. Our
analysis shows that, while about half of the
42 states reported sending the statements
directly to the adolescent, the other half
reported sending them to the parent or head
of the household.

Recognizing that EOBs can violate
recipients’ confidentiality, many states have
policies in effect to exclude certain services.
Unlike minor consent laws, however, these
policies are not designed specifically with
minors’ health care needs in mind; rather,
they apply to all Medicaid enrollees. Family
planning services are the most commonly
excluded, while many fewer states exclude
STD services, mental health services, and
substance abuse treatment services,”® as
shown in Figure 1. Interestingly, no state
excludes from EOB mailings all four
sensitive services important for adolescents.

Figure 1: State Protections for Sensitive Services
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Source: The Guttmacher Institute. State Policies in Brief: An Overview
of Minors” Consent Law, 2008 and Incenter Strategies’ survey of state
Medicaid staff about EOB policies in early 2008,

Aligning Medicaid Policies to Ensure
Confidentiality

To maintain confidentiality protections
afforded under federal and state law, the
services for which minors are able to
consent would need to be excluded from
EOB mailings by states and participating
MCOs. We found, however, that only one
state (Florida) has fully aligned its minor
consent laws with its EOB policies,
excluding from EOBs all of the services for
which adolescents can consent
independently under state law. In the
majority of states, there appears to be little
consistency between state minor consent
laws and the exclusion of particular services
from EOBs. Moreover, most states’ EOB
policies fail to account for the federal
confidentiality protections established for
adolescents receiving family planning




services from Medicaid providers, including
Title X providers.

Yet, where policies are aligned for
specific services, confidentiality for family
planning is most likely to be protected. In 11
states, adolescents are assured confidential
access to family planning services. These
11 states allow minor consent for family
planning services and also exclude them
from EOB mailings. The assurance of
confidential access to the other sensitive
services is less common -- only nine states
align their consent laws and EOB policies for
STD services, only four states align them for
mental health services, and only three states
align them for substance abuse treatment
services.

As a result of these policy incon-
sistencies, even in the states with broad
minor consent laws, an adolescent’s
confidentiality would be compromised if he
or she were selected for an EOB mailing. In
fact, among the 15 states that allow minor
consent for the four sensitive services
important for adolescents, none have
structured their EOB policies so as to assure
adolescents’ confidentiality for all four
services, with three states having no EOB
confidentiality protections at all.

Adolescents are not the only ones who
are negatively affected by these practices.
Providers also are affected when health
insurance practices interfere with the
delivery of confidential care. Providers
concerned about their adolescent patients’
confidentiality are likely to be reluctant to bill
for sensitive services, knowing that the
information could be disclosed to an
adolescent’s parent if the adolescent were
included in the EOB sample. As a result,
some;:)roviders either modify the billing code
used”’ or forego reimbursement entirely.”®
They may also refer adolescents to family
planning clinics or public health department
STD clinics  that can guarantee

confidentiality, but this can undermine the
delivery of integrated care and lead to
fragmentation of services.

Conclusions

Minor consent laws are imperative if
adolescents are to be able to seek sensitive
health care services independently. These
laws exist to ensure that adolescents
receive services that are vital to their health.
Without such laws in place, adolescents
might feel compelled to forego services. All
states have recognized the importance of
minor consent for sensitive services and
allow it for at least one service -- STD
screening and treatment. Many more states
might consider expanding minor consent to
mental health and family planning services,
particularly in light of data showing high
rates of mental, behavioral, and emotional
problems among adolescents and a teenage
pregnancy rate that is consistently higher
than that of most other industrialized
countries.”

Equally important to preserving ado-
lescent confidentiality is ensuring that
Medicaid administrative practices do not
inadvertently divulge adolescents’ service
use. The U.S. General Accountability Office
(GAO) has put Medicaid on its list of
government programs that are at “high risk”
of fraud, waste, and abuse, and state
Medicaid agencies commonly use EOBs or
similar documents in an effort to combat
fraud. Yet, for a variety of reasons, the
effectiveness of the EOB and similar
documents as fraud detection tools is
guestionable. States process millions of
Medicaid claims each month, but EOBs are
sent to a very small sample of recipients. In
addition, some states have reported that
most EOBs do not get returned and those
that do are often in error. Further, many
EOB recipients call their providers with
guestions about the statements, thus
alerting the provider and undermining efforts
to detect possible fraud.

States seeking to safeguard ado-
lescents’ confidentiality can comply with the
federal verification regulation through other
means, including retrospective provider
record reviews and site visits. In states that




perceive these techniques to be too costly or services for which minor consent is allowed
complex and prefer to rely on the EOB, under federal and state law.
every effort should be made to exclude the
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